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Let us imagine a town or city in the UK in the near-future where part and fully 

automated cars are common. The date is the 9th April 2027. Driving autonomous 

vehicles is legal and the law has not moved on from the Automated and Electric 

Vehicles Act (AEVA) 2018. 

Peter, a pedestrian, is out and about walking in the downtown core. He is concerned 

about his privacy and decides to wear anti-CCTV clothing and face paint. This clothing 

is intentionally designed to fool optical sensors.  

Paul is owner, and “driver” of a motor vehicle. This vehicle is capable of driving 

autonomously. However, the vehicle may require human intervention in case of errors. 

Paul enjoys the self-driving mode have during which he relaxes and can listen to a 

podcast while driving.  

Paul is driving in the downtown core. As he approaches a zebra crossing, Peter 

crosses the road using the crossing. However, the vehicle’s optical sensors fail to 

identify Peter as an obstacle until the very last second. This is because of his privacy 

protective clothing. The vehicle alters track and avoids colliding with Peter.  

Mary is also another pedestrian using the zebra crossing at the same time. She is 

crossing the road with due care and attention. She is not wearing privacy enhancing 

technology.  

Although Paul’s vehicle avoids colliding with Peter if fails to avoid colliding with Mary. 

Paul tries to take evasive action when he realises the danger. However, his efforts are 

not enough. Mary gets injured in the collision. 

What is her legal position?  
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Introduction 

To advise Mary on her legal position, it is important to consider the facts firstly with 

respect to Peter, and then to Paul the “driver” of the Automated Vehicle (AV). 

 

Peter 

The key question that arises in analysing the legal implications of Peter’s actions is 

whether he is liable to Mary. For Peter to be liable in negligence, Mary would have to 

establish or, the court would have to conclude, that he owed her a duty of care when 

the accident occurred.  

 

Duty of care 

The courts have framed several tests to decide this question. They centre on enquiring 

whether a person is in such a relationship with another, that care should be taken to 

avoid injuring that other person.1 In Donoghue v Stevenson2 Lord Atkin developed the 

“neighbour principle”3 to establish when a duty of care may arise. Under this principle, 

a person “must take reasonable care to avoid acts or omissions which you can 

reasonably foresee would be likely to injure your neighbour”.4  

A neighbour within this principle is identified as “persons who are so closely and 

directly affected by my act that I ought reasonably to have them in contemplation as 

being so affected when I am directing my mind to the acts or omissions which are 

called in question”.5 In Anns v Merton London Borough Council6 Lord Wilberforce 

developed a two-stage test for determining the duty. 

1 C Whitting, 'Duty of Care: An Analytical Approach' (2005) 25 OJLS 33, 35. 

2 Donoghue v Stevenson [1932] AC 562 HL.       

3 Ibid [580] (Lord Atkin). 

4 Ibid.  

5 Ibid. 

6 Anns v Merton London Borough Council [1978] AC 728.  
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Firstly, there must be a “sufficient relationship of proximity or neighbourhood”,7 and if 

established, one must go on to “consider whether there are any considerations which 

ought to negative, or to reduce or limit the scope of the duty”.8 In Caparo Industries 

Plc v Dickman9 Lord Bridge refashioned this into a three-stage test. This is now treated 

as the prevailing "general" test.10 Firstly, there must be “'foreseeability of damage”, 

(foreseeability).11 Secondly, a relationship of “proximity”12 is required. Lastly, “the 

situation should be one in which the court considers it fair, just and reasonable [to 

acknowledge a duty]”.13 The question of whether a duty of care arises with the face 

paint differs to whether it arises with the privacy enhancing technology. Peter was in 

physical “proximity”14 to Mary as she crossed the road. However, the issues of 

“foreseeability”15 and whether it would be “fair, just and reasonable”16 need to be 

examined for each measure separately. 

 

Face paint 

There is no basis to conclude that Peter’s use of face paint interfered with Mary or the 

AV sensors. It is difficult to conclude that a duty of care arises with respect to its use.

     

7 Ibid. [753] (Lord Wilberforce).         

8 Ibid. [754] (Lord Wilberforce).          

9 Caparo Industries plc v Dickman [1990] 1 ALL ER 568.     

10 K Stanton, 'Professional negligence: duty of care methodology in the twenty first century' [2006] 

Professional Negligence, 134-150, 135.       

11 Caparo Industries plc v Dickman [1990] 1 ALL ER 568 [617] (Lord Bridge).   

12 Ibid. [618] (Lord Bridge).  

13 Ibid. 

14 Caparo Industries plc v Dickman [1990] 1 ALL ER 568 [618] (Lord Bridge). 

15 Caparo Industries plc v Dickman (n 11). 

16 Caparo Industries plc v Dickman (n 12). 

 

 



Page 5 of 21 
 

Privacy protective clothing (PPC) 

Peter’s use of PPC is more complex. This engages Peter’s rights to both privacy 

(Article 7) and protection of personal data (Article 8) under the EU Charter of 

Fundamental Rights and the GDPR.17 His use of the technology appears motivated by 

protecting these rights. The courts would likely consider Peter’s privacy rights and 

would need to conclude that Peter still owed Mary a duty of care when he used the 

technology. Arriving at this conclusion may be problematic for three reasons. Firstly, 

the test framed by the court in Donoghue v Stevenson18 appears too “simplistic and 

limited in scope”.19 The duty of care is not against all risks and the court may be 

reluctant to extend the duty to novel situations with technology as in Mary’s case. By 

contrast, the test version in Caparo has been applied to novel cases and has resulted 

in a “far more considered approach”.20 However, the development of the duty principle 

has taken place when cases can be “analogised to similar cases”.21 Thirdly, the court 

may be reluctant to “acknowledge a duty” that is “fair, just and reasonable” given the 

difficulty resolving the tensions with Peter’s fundamental rights (Articles 7 and 8).22 

In the alternative, if the court concluded that a duty of care arose, it would have to go 

on to consider whether that duty was breached and whether the breach caused her 

injury. The challenge for Mary in those circumstances would be establishing causation 

and the foreseeability of her injury. The PPC caused a delay in the AV sensors 

detecting Peter and not Mary, who is owed the duty of care that would arise. In 

addition, she was injured by the AV, not the PPC. Here the causal effect of the PPC 

on Mary is indirect. The causal link between the sequence of events would have to be 

considered and determined by the court. Therefore, even if the court concluded that a 

duty of care existed, there appears considerable uncertainty whether Peter would be 

liable to Mary, at least in negligence.  

17 Charter of Fundamental Rights of European Union (2012/C 326/02) Articles 7 & 8.  

18 Donoghue v Stevenson (n 2). 

19 J Randell, 'Duty of Care - Haunting Past, Uncertain Future' (2014) 2 NE L Rev 75, 77.  

20 Stanton (n 10) 135. 

21 S Deakin, A Johnston, B Markesinis, Markesinis and Deakin 's Tort Law (OUP 6th edn 2008) 131. 

22 Charter of Fundamental Rights (n 17). 
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Paul 

Paul is the owner and “driver” of the AV that injured Mary. In analysing his liability for 

the accident, it is important firstly to understand how AVs function generally including 

their levels of automation; secondly, to consider the legal framework governing AVs in 

the Automated and Electric Vehicles Act 2018 (AEVA 2018);23 and thirdly, to determine 

if, and how this law may be applied to the AV that injured Mary. In applying this law, it 

is important to consider how the AV was functioning when the accident occurred.  

 

AVs and levels of automation 

Several features of AV functioning are relevant in analysing Mary’s case including the 

autonomous systems, the challenge of object detection, and levels of automation. 

 

Levels of Automation 

AVs function in scenarios where the driver is in full control (no automation) to where 

the AV has full control, and there is no ‘input’ from the driver (full automation).24 The 

classification scheme produced by the Society of Automotive Engineers (SAE) 

categorises six levels of driving automation and driving automation systems.25 These 

range from: "no driving automation" (level 0); “driver assistance” (level 1); partial 

driving automation (level 2); conditional driving automation (level 3); high driving 

automation (level 4): full driving automation (level 5).  

The levels of automation can be summarised as follows:26 

 

23 Automated and Electric Vehicles Act (AEVA) 2018 Chapter 18.  

24 J Marson, K Ferris and J Dickinson, ‘The Automated and Electric Vehicles Act 2018 Part 1 and 

Beyond: A Critical Review’ (2020), Statute Law Review, Vol. 41, No. 3, 395–416, 400.   

25 Society of Automotive Engineers (SAE) International ‘Taxonomy and Definitions for Terms Related      

to Driving Automation Systems for On-Road Motor Vehicles J3016_202104 Revised (2021). 1- 41, 4. 

https://www.sae.org/standards/content/j3016_202104 (last accessed on 11 December 2021).  

26 Ibid. p 25. 



Page 7 of 21 
 

No automation: At Level 0, the driver controls all aspects of driving and there is no 

automation.27  

Driver assistance: At Level 1, the human driver is assisted by steering and acceleration 

and deceleration assistance systems. The driver is responsible for all the remaining 

driving functions.28  

Partial automation: At Level 2, the vehicle functions in a partial autonomous mode. 

The AV assistance system delivers steering and speed, relying on information from 

the driving environment. The human driver is required to supervise the environment 

and act appropriately.29  

Conditional Automation: Level 3 is essentially Level 2 automation with the additional 

element that the human driver is not required to observe the environment when the 

car is in automated mode. However, the human driver is expected to “intervene and 

respond when requested” by the AV.30  

Highly Automated: At Level 4, the AV functions in a high autonomous mode. Here “the 

automated system” takes responsibility for all aspects of driving. This applies to 

scenarios in which the human driver is requested to respond and intervene by the 

system, but they fail to do so.31 

Fully Automated: At Level 5 the AV is fully automated and in control in all conditions 

and environments. All tasks in all roadway and environmental conditions are taken by 

the system.32  

The classification scheme is useful in understanding the automation level that Paul’s 

AV was functioning at when the accident occurred. Paul’s AV has “autonomous 

capability” that “may require human intervention in case of errors”.  

27 Ibid. p 25.           

28 Ibid. p 25. 

29 Ibid. p 25.           

30 Ibid. p 25.           

31 Ibid. p 25.           

32 Ibid. p 25. 
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General Architecture of AVs and Specific Challenges 

AVs typically operate with a “perception system” and “decision making system” and 

each has a range of functions.33 The “perception system”, composed of other sub-

systems, governs essential tasks such as the “detection and the tracking” of “moving 

objects and other obstacles”.34 The “decision-making system”, also comprised of sub-

systems, governs planning responsibilities such as “obstacle avoidance and control”.35 

The “perception system” relies on data collected by the AVs “on-board sensors” 

including Radio Detection and Ranging (RADAR), and Light Detection and Ranging 

(LIDAR) to achieve this.36 The different sensors, visual interpretation software, and 

algorithms allow the AV to make more “informed decisions” which are likely to be 

questioned by the courts when accidents occur and when the AV is technically without 

fault.37 One would expect both systems described above to be active at the time just 

before the accident. However, creating a system that functions safely in almost all 

scenarios is regarded as particularly difficult.38 One challenge for AVs is the detection 

of people and other objects in the road.39,40 Stationary and moving people differ in size, 

shape, and height and may be obscured in part by other people or objects. 

 

33 B. Paden, M. Čáp, S. Z. Yong, D. Yershov and E. Frazzoli, ‘A Survey of Motion Planning and Control 

Techniques for Self-Driving Urban Vehicles, (2016) IEEE Transactions on Intelligent Vehicles, vol. 1, 

no. 1, pp. 33-55, 34.   

34 Ibid.         

35 Ibid.            

36 C Badue, R Guidolini, R Carneiro and others ‘Self-driving cars: A survey’ (2021) Expert Systems with 

Applications Volume 165, 113816.    

37 D Fagnant, K Kockelman, ‘Preparing a nation for autonomous vehicles: opportunities, barriers and 

policy recommendations’ (2015) Transportation Research Part A: Policy and Practice Volume 77, 

Pages 167-181, 177. 

38 M Campbell, M Egerstedt, JP How and R Murray, ‘Autonomous driving in urban environments: 

approaches, lessons and challenges’ (2010) Phil. Trans. R. Soc. A 368, 4649–4672, 4658. 

39 A Farhadi, I Endres, D Hoiem, D Forsyth, ‘Describing Objects by their Attributes (2009) IEEE 

Conference on Computer Vision and Pattern Recognition 1778-1785.    

40 Economist Technology Quarterly, 2012. Inside Story: Look, No Hands. September 1 Issue: 17–19. 
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Evasive decisions are also equally challenging.41 “On-board sensors” are faced with 

complex environments and scenarios and required to function accurately every time. 

In Mary’s case, the presence of other technology in the environment (Peter’s PPC) 

interfered with the AV’s detection of Peter and the AV decision making.   

 

Legal framework 

Current system of motor insurance 

The Road Traffic Act 1988 (RTA 1988)42 requires users of regular motor vehicles (non-

AVs) to obtain motor insurance to cover their liability to “third parties” for damage that 

is caused in road traffic accidents.43 Where the motor vehicle user is negligent and 

liable to another party because of this, the insurer of the motor vehicle user is required 

to compensate the “third party” injured for damages.44 In circumstances where there is 

no insurance in place, as with an uninsured motor vehicle user or, alternatively where 

the vehicle cannot be identified, the Motor Insurers' Bureau (MIB) is there to 

compensate the third party.45 

 

Legal framework governing AVs in England, Wales, and Scotland 

When it comes to AVs which are a different class of motor vehicle, a key legal issue 

is the corresponding liability when they are involved in accidents or when they fail to 

perform as they are designed to. There are a range of interested parties including the 

AV owner, AV insurer, AV manufacturer, software manufacturer, as well as those 

41 D Fagnant and K Kockelman (n 37) 170.        

42 Road Traffic Act 1988.          

43 Ibid. section 143(1)(a) and section 143(1)(b).        

44 Ibid. section 151(2).           

45 Compensation in relation to uninsured and untraced drivers is done under the Motor Insurers' Bureau 

' Uninsured Drivers' Agreement' (2015), https://www.mib.org.uk/media/166917/2015-uninsured-drivers-

agreement-england-scotland-wales.pdf (last accessed 29 December 2021) and the Motor Insurers' 

Bureau 'Untraced Drivers' Agreement' (2017), https://www.mib.org.uk/media/355104/amended-2017-

untraced-drivers-agreement-england-scotland-and-wales_v10.pdf  (last accessed 29 December 2021). 

https://www.mib.org.uk/media/166917/2015-uninsured-drivers-agreement-england-scotland-wales.pdf
https://www.mib.org.uk/media/166917/2015-uninsured-drivers-agreement-england-scotland-wales.pdf
https://www.mib.org.uk/media/355104/amended-2017-untraced-drivers-agreement-england-scotland-and-wales_v10.pdf
https://www.mib.org.uk/media/355104/amended-2017-untraced-drivers-agreement-england-scotland-and-wales_v10.pdf
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injured in the accidents. Certainty in how liability is assigned to these parties when 

accidents or failures occur becomes critical. There needs to be certainty about whether 

the AV “driver” is liable when: (i) they could have intervened to avoid the accident but 

failed, and when (ii) they do intervene but fail to prevent the accident.46 

In July 2018, the Automated and Electric Vehicles Act 2018 (AEVA 2018) was 

introduced into law in England, Scotland, and Wales.47 The Act commences on 

“whatever day or days the Secretary of State appoints”48 but the facts of the case show 

AVs have become legal. One of the major aims of the AEVA 2018 is the provision of 

a fast compensation mechanism that operates as part of the existing current system 

of motor insurance. This mechanism avoids the difficulties for people pursuing 

compensation through product liability litigation against a manufacturer.49 The AEVA 

2018 provides for a “single insurer model” which covers accidents caused by both the 

user of the AV and the AV technology (failures).50 When an accident occurs as a result 

of the AV “driving itself” (s. 2(1)) 51 the insurer is required to compensate the third party. 

However, once compensation for damages is paid to the third party the insurer can in 

turn recover from the AV manufacturer under the laws of product liability or other 

person responsible for the accident.52 The AEVA 2018 consists of two major parts. 

Part 1 is directly relevant to Mary’s case and details the different legal obligations on 

the owners, motor-vehicle insurers, and the Secretary of State as regards AVs.53 

 

46 M Alawadhi, J Almazrouie, M Kamil, K Khalil, ‘Review and analysis of the importance of autonomous 

vehicles liability: a systematic literature review’ (2020) Int J Syst Assur Eng Manag 11(6):1227–1249, 

1242. 

47 AEVA (n 23).           

48 Ibid. section 21(3). 

49 Marson (n 24) 396.          

50 M Channon, L McCormick, and K Noussia, The law and autonomous vehicles (Informa Law from 

Routledge, 2019) 19.        

51 AEVA (n 23) section 2(1).         

52 M Channon (n 49) 19. 

53 AEVA (n 23) section 22(1). 
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Automated Vehicles 

The Secretary of State has a statutory responsibility to maintain and publish a current 

list of motor vehicles that are (a) in his “opinion designed or adapted to be capable, in 

at least some circumstances or situations, of safely driving themselves”54 and (b) “may 

lawfully be used when driving themselves, in at least some circumstances or 

situations, on roads or other public places in Great Britain.55 An automated vehicle is a 

vehicle listed under this section.56 The AEVA 2018 omits the SAE International 

automation classification scheme discussed above. One reason is that while the 

scheme explains the differences between vehicles of higher and lower levels, vehicles 

are less likely to fall exactly into a particular level.57 A second reason is that the scheme 

is “broad” and “generalised” and lacks “robustness and clarity”.58 

We know that Paul’s vehicle “was capable of driving autonomously but possibly 

required human intervention in case of errors”. This suggests that the vehicle falls 

within the scope of the AEVA 2018 and so, should appear in the list published by the 

Secretary of State. If his vehicle is not listed, then the provisions of the AEVA 2018 

may not apply. In those circumstances, Mary would likely be left to claim damages 

against Paul under the Road Traffic Act 1988 (RTA 1988). However, on the basis that 

Paul’s vehicle type is on the published list and falls within the scope of the AEVA 2018, 

it is important to go on to consider the issue of liability. 

 

Liability for accidents caused by automated vehicles  

S.2 of the AEVA 2018 concerns liability. This provision covers insured and non-insured 

54 AEVA (n 23) section 1(1).         

55 AEVA (n 23) section 1(1)(b).         

56 AEVA (n 23) section 1(4).         

57 M Channon, ‘Automated and Electric Vehicles Act 2018: An Evaluation in light of Proactive Law and 

Regulatory Disconnect’ (2019), European Journal of Law and Technology, Vol 10, Issue 2, 1-36, 10. 

https://ejlt.org/index.php/ejlt/article/view/702/967 (last accessed 30 December 2021). 

58 https://hansard.parliament.uk/Lords/2018-05-09/debates/E1642C10-22AA-4356-995D-

7087BB7817DA/Automated AndElectricVehiclesBill (last accessed 29 December 2021).  
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AVs. We do not know whether Paul was insured at the time of the accident and both 

eventualities should be considered. In circumstances where the AV is insured, the 

insurer is liable where (i) “an accident is caused by an automated vehicle when driving 

itself on a road or other public place and (ii) ‘an insured person or any other person 

suffers damage as a result of the accident.59 On the basis that Paul was insured at the 

time of the accident, his insurance company would be liable to compensate Mary for 

her injuries. This is of course on the basis that the AV was “driving itself” at the time of 

the accident and the accident was “caused by” the AV. In the alternative, if Paul was 

not insured at the time of the accident, s.2(2) holds that as the owner of the vehicle 

(Paul) is liable to Mary for damages.60 The AEVA 2018 does address the Motor 

Insurers’ Bureau (MIB) responsibility for uninsured drivers in these circumstances. 

However, it is expected that the MIB would continue to have a role in relation to AVs 

as the “fund of last resort” and is supported by the insurance industry.61 

In order to determine whether the AV insurer is liable to Mary it is necessary to first 

consider whether Paul’s vehicle was “driving itself” and to then to reflect on whether 

the accident was “caused by” it. 

 

“Driving itself” 

S.8(1)(a) of the AEVA 2018 sets out a two-part test whereby “a vehicle is “driving itself” 

if it is operating in a mode in which it is not being controlled, and does not need to be 

monitored, by an individual”.62 We are told Paul’s AV was in “self-driving mode” before 

the collision. This indicates the AV was “not being controlled” by Paul and at least 

satisfies the first part of this test. However, we are also told that “human intervention” 

may be required “in case of errors”. This description suggests in part that Paul was 

required to exercise some discretion in making decisions and to be “in the loop”. 

However, it is somewhat unclear and open to interpretation.  

59 AEVA (n 23) section 2(1).          

60 AEVA (n 23) section 2(2).          

61 M Channon, L McCormick, and K Noussia, The law and autonomous vehicles (Informa Law from 

Routledge, 2019) 32. 

62 AEVA (n 23) section 8(1)(a).  
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On one hand, it suggests that monitoring the AV was needed in some circumstances 

(with AV errors), but not with other circumstances. If that is the case, the second part 

of the test set at s.8(1)(a) above would not be satisfied. It follows then that Paul’s AV 

was not “driving itself” at the time of the collision and cannot satisfy the relevant test 

set out above. In these circumstances, the AV insurer would not be liable to Mary for 

damages under s.2 of the AEVA 2018. Mary would again be left to claim damages 

under the RTA 1988.   

On the other hand, the description can also be interpreted to mean monitoring by Paul 

was not needed and he did not need to be “in the loop”. In these circumstances, the 

second limb at s.8(1)(a) would be satisfied, and the AV could be treated as “driving-

itself”. In those circumstances, the test of liability would be satisfied, and the insurer 

would be liable to Mary under the Act, but subject to the accident being “caused by” 

Paul’s AV. 

 

“Caused by” 

Causation in road traffic accidents is particularly significant and is reflected in relevant 

statutory provisions. In the RTA 1988, causation involving motor vehicles is described 

in terms of “'caused by or arising out of use of the vehicle”.63 When disputes about 

causation arise, the courts have the task of interpreting and determining them. By 

contrast, the use of “caused by” an AV “'whilst driving itself” in the AEVA 2018 is a 

different approach and appears narrower in scope.64 In UK Insurance Ltd v Holden the 

court highlighted that the use of “caused by”, implies a ‘“direct” relationship between 

cause and effect.65  

When it comes to interpreting “caused by" in the AEVA 2018 the court will likely 

approach the issue by applying the “but for”66 test (causation principle) and consider  

 

63 RTA 1988 (n 42) section 145(3)(a). 

64 Channon (n 57) 14.          

65 UK Insurance Ltd v Holden and another [2017] EWCA Civ 259, [66]. 

66 Barnett v Chelsea and Kensington Hospital Management Committee [1969] 1 Q.B. 428.  
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whether any intervening acts67 break the causal chain.68 The issue of causation in 

accidents involving AVs is potentially more problematic and may not always be clear 

cut. This was identified by the Law Commission in a consultation paper after the law 

was passed.69 In cases where there are disputes about causation, it will likely be left 

to the court to decide them. The courts have extensive experience dealing with issues 

related to causation in order “to provide fair, common-sense outcomes”.70 However, 

sometimes the courts have encountered difficulty with causation issues especially 

when “policy meets principle”.71 A particular concern about the AEVA 2018 expressed 

is the development of “significant uncertainty” surrounding causation and its interplay 

with the strict liability regime at the heart of the Act.72 In addition, there is also likely to 

be “significant uncertainty” should the courts be required to deal with every causation 

issue that will arise with AVs.73 Some AV cases will be predictable and comparatively 

straightforward for the court to decide causation. However, the greater difficulty is likely 

to arise with those cases that are unpredictable, such as in Mary’s case. These may 

require the courts to go beyond interpreting the AEVA 2018 as it is currently drafted 

and go on to address any deficiencies or “gaps” in it.74 

 

 

67 McKew v Holland and Hannen and Cubitts (Scotland) Ltd 1969 3 All ER 1621 

68 Channon (n 57) 14. 

69 Law Commission ‘Automated Vehicles A joint preliminary consultation paper’ 2018, 108 https://s3-

eu-west-2.amazonaws.com/lawcom-prod-storage 11jsxou24uy7q/uploads/2018/11/6.5066_LC_AV-

Consultation-Paper-5-November_061118_WEB-1.pdf (last accessed 30 December 2021).  

70 Ibid.            

71 Channon (n 57) 15. 

72 Ibid.            

73 Association of British Insurers' and Thatcham Research, 'Abi and Thatcham Research Joint 

Response to The Law Commission and Scottish Law Commission's Joint Preliminary Consultation 

Paper on Automated Vehicles' (2019) 20, https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-

11jsxou24uy7q/uploads/2019/06/AV001-ABI-and-Thatcham-Research-joint-response.pdf (last 

accessed 28 December 2021). 

74 Channon (n 57) 15. 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage%2011jsxou24uy7q/uploads/2018/11/6.5066_LC_AV-Consultation-Paper-5-November_061118_WEB-1.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage%2011jsxou24uy7q/uploads/2018/11/6.5066_LC_AV-Consultation-Paper-5-November_061118_WEB-1.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage%2011jsxou24uy7q/uploads/2018/11/6.5066_LC_AV-Consultation-Paper-5-November_061118_WEB-1.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2019/06/AV001-ABI-and-Thatcham-Research-joint-response.pdf
https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2019/06/AV001-ABI-and-Thatcham-Research-joint-response.pdf
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Causation in Mary’s Case 

As highlighted above, the AV insurer is liable where “an accident is caused by an 

automated vehicle”.75 The issue of causation in Mary’s case is not straight forward and 

highlights the tensions and uncertainties between causation and the strict liability focus 

of the legal framework in the AEVA 2018. There are several facts and issues that the 

AV insurer and AV manufacturer may raise in disputes centred on causation. These 

include Paul’s intervention. The AV on-board sensors succeed in detecting Peter but 

only “at the last minute”.  His privacy enhancing technology caused the delayed 

detection. However, it is unclear whether the delay was causative of the AV collision. 

Likewise, it is unclear whether the AV collision would have occurred in any event, even 

without the delay, because of the challenging environment for the “on-board sensors” 

or associated limitations in their functioning. Furthermore, it is unclear whether the 

collision was ever avoidable regardless of the effects of Peter’s privacy enhancing 

technology. Ultimately, it would be left to the court to decide these matters, the issue 

of causation, and ultimately where the fault should lie.  

We know that Paul intervened in an emergency but failed to prevent the accident. The 

court may consider his actions in determining causation and may be assisted by the 

inherent differences in the automation levels. One prediction is that liability for a 

collision caused by an AV at Levels 4 or 5 would likely attach with the vehicle 

manufacturer and not the driver.76 Here it would be reasonable for the “driver” to 

completely “disengage” from the driving task and responsibilities and be “out of the 

loop”. An alternative prediction is that an AV at Level 4 would not be subject to strict 

liability and causation would become critical. The issue that arises here is what Paul 

was expected, or not expected to do at the time of the accident. The Law Commission 

in the consultation on automated vehicles touched upon the issue of defining a “user-

in-charge” of autonomous vehicles, and what was expected or not expected of them 

using the vehicles.77 In these circumstances, an AV may “require a handover” should 

the AV leave” its operational design domain”.78 

75 AEVA (n 23) section 2(1).         

76 Channon, McCormick (n 61) 34.  

77 Law Commission ‘Automated Vehicles A joint preliminary consultation paper’ 2018, 36.   

78 Ibid.           
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Although Paul’s vehicle was in “self-driving mode” at the time of the accident, it cannot 

fall within “Fully Automated” Level 5. This is because his AV “may require human 

intervention in case of errors” and points to a lower level of automation. However, 

given that Paul “may need to intervene” it appears more consistent with “Conditional 

Driving” at Level 3. Here the “driver” is expected to “intervene and respond when 

requested” by the AV. With Level 3 AVs the courts would likely need to determine two 

interrelated issues. Firstly, the degree to which it is reasonable or even practical to 

expect the “driver” to monitor the AV when it is functioning in “self-driving mode”. 

Secondly, how fast should a “driver” be expected to resume control of the AV during 

an emergency such as the one Paul was faced with when his AV collided with Mary.  

A few studies have concluded that the occupants of AVs have difficulty maintaining 

recognition of the driving situation for any time period, and once they are distracted, 

can take up to 25 seconds to reclaim control of the AV.79 These are all matters that the 

court would likely have to consider in deciding whether the accident was “caused by” 

Paul’s AV and in such circumstances whether the AV insurer would be liable.  

 

Conclusions 

Mary was a faultless pedestrian injured by an AV and needs certainty about her legal 

position. There are legal uncertainties surrounding Peter’s liability for the collision. 

With tortious liability, these centre on difficulties around a duty of care arising as well 

as issues around causation. The courts may have to resolve any tensions and 

inconsistencies by balancing Peter’s right to privacy with extending the neighbour 

principle in a technologically driven set of circumstances. This may be challenging. 

However, it highlights that with an increase in more technologically mediated 

relationships and networks in society, the courts, in the absence of other laws and 

regulation, may have to extend the scope of the neighbour principle in novel situations.  

The AEVA 2018 by contrast provides some legal certainty concerning the liability of 

the AV insurer to Mary. There is a clear test of liability in the Act. However, because 

the AV that injured her was not fully automated at Level 5, but at Level 3, this may give 

rise to a potential injustice that would have to be addressed by the court. There is 

79 Channon, McCormick (n 61) 34. 
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uncertainty whether Paul’s AV was “driving itself” which would have to be satisfied for 

the AV insurer to be liable. In addition, there appears some uncertainty whether the 

accident was “caused by” the AV or events caused by Peter. Determining these 

matters, as well as deciding on any disputes between the AV insurer, AV 

manufacturer, driver, or software provider, and overall interpretation of the Act will be 

left to the court.  

The law surrounding AVs is at an early stage. There is no case law to assist in knowing 

or predicting how the court will interpret the Act and approach the issues identified 

here. Greater certainty will be achieved with further legislation. However, in the interim, 

and despite these uncertainties, the court will likely treat Mary as blameless and 

entitled to damages under the AEVA 2018 or the RTA 1988.  
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